FLEISCHMAN AND WALSH

ATTORNEYS AT LAW
A PARTNERSHIP INCLUDING A PROFESSIONAL CORPORATION

AARON . FLEISCHMAN

FLEISCHMAN AND WALSH, P.C.
CHARLES S.WALSH
ARTHUR H. HARDING
STUART F. FELDSTEIN
RICHARD RUBIN

JEFFRY L. HARDIN
STEPHEN A. BOUCHARD
R.BRUCE BECKNER
HOWARD S, SHAPIRO
CHRISTOPHER G. WOOD
SETH A.DAVIDSON
WILLIAM F, ADLER
MATTHEW D. EMMER
JONATHAN R, SPENCER
DAVID D. BURNS

JILL KLEPPE McCLELLAND
STEVEN N, TEPLITZ

PETER T. NOONE +

ERIN R. BERMINGHAM

+NEW YORK AND NEW JERSEY BARS ONLY

DEL D

William F. Caton, Acting Secretary
Federal Communications Commission
1919 M Street, N.W.

Washington, D.C. 20554

Re: Ex Parte Notice
Docket No. 92-266

Dear Mr. Caton:

EX PARTE OR LATE FILED
DOCKET FILE COFY ORIGINAL

1400 SIXTEENTH STREET, N. W.
WASHINGTON, D. C. 20036

(202) 939-7900
FACSIMILE (202) 745-0916

RECEIVED
UL T 1994

FEDERAL COuMIC
Wneorsg"%&““m

July 1, 1994

In accordance with Section 1.1200 et seq. of the Commission’s rules, this is to advise
that on Friday, July 1, 1994, John Rigas, Chairman, President and CEO of Adelphia Cable
Communications, Inc., Michael Rigas, Senior Vice President of Operations, and the
undersigned met with Commissioner James H. Quello and Maureen O’Connell of his staff to
discuss the "going forward” rate adjustment issues raised in the Fifth Notice in the above-
referenced docket. Attached hereto are two copies of written materials provided to the

participants in the meeting.

If there are any questions regarding this matter, please communicate directly with the

undersigned.

cc: Commissioner Quello
Maureen O’Connell
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&,
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Dear Ms. Jones:

On August 30, 1993, Adelphia Communications Corporation, through its franchised
affiliates and subsidiaries operating cable television systems and doing business as Adelphia
Cable Communications (*Adelphia*), informed its subscribers that it was instituting extensive
a la carte offerings on the great majority of its cable systems. Adelphia believes that most
franchising authorities and subscribers find the alternatives presented by a a carte offerings
to be very beneficial, and that its a ]a carte offerings were introduced in total compliance
with applicable law. Indeed, in the nine and one-half months since Adelphia introduced its
new 3 la carte service offerings, only two communities ~ Metropolitan Dade County, Florida

and Bucyrus, Ohio -- have come to the Commission with questions about those a la carte
offerings.!

While Dade County and Bucyrus are the only communities which have raised
questions regarding Adelphia’s a la carte service offenngs, the pendency of Commission
action regarding those two-situations is-creating enormous uncertainty regarding the status of
Adelphia’s unchallenged a ]a carte offerings in numerous other communities. This »
uncertainty has been greatly exacerbated by the Commission’s unexpected announcement in_ . «:;_'; s
‘March 1994 of fifteen “interpretive guldelmes that apparently are to sérvé as criteria fc for= =" ST
“assessing the legmmacy of a la carte service offerings. '

Adelphia hereby requests clarification regarding a number of issues raised by the
Commission’s new guidelines for assessing a la carte service offerings. As indicated, the

announcement of fifteen criteria for judging a la carte service offerings came as a surprise to-

Adelphia. Both at the time Adelphia 1ntroduced its a la carte service offerings and at the

'Adelphia has responded to the concerns raised by Dade County and Bucyrus. See
Adelphia’s Response to Letter of Inquiry (LOI 93-42), filed January 11, 1994; Adelphia’s
Opposition to Petition for an Order to Show Cause (CSR-4096-F), filed November 12, 1993.

5 West Tlurd Stceet, Coudersport, PA 16915 Otffice’ (814) 274-9830 Fax (814) 274-8637
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time Adelphia responded to the concerns about those offerings raised by Dade and Bucyrus,

the Commission had said that it would employ a two-pronged test in evaluating a la carte

service offerings. Under this test, which was first announced in the Commission’s April

1993 Rate Order, it appeared clear that where a cable operator took cable services from an .
existing tier and offered them both on an 2 la carte basis and in a discounted package, the —~ ~
services would be deemed-uiiregulated a la carte services if: (1) the price of the package did

not exceed the sum of the individual charges for each component service, and (2) the cable .

operator- continued to provide the component parts of the package to customers separately as
a realistic option in addition to the package offering.'

Pursuant to the Commission’s pronouncements, Adelphia announced its current a la
carte service offerings on August 30, 1993. Adelphia’s price for the package of its a ]a carte
offerings is below the total price of the services purchased individually; accordingly,
Adelphia’s offerings meet the Commission’s first criterion. In addition, Adelphia offers each
and every a la carte service in the package separately and apart from the package. These per
channel offerings provide Adelphia’s customers a “realistic choice* to purchase channels
individually;? in fact, Adelphia’s customers may purchase a large number of channels or
channel combinations on an individual basis and still save substantially over the package
price.®> Accordingly, Adelphia’s offerings also meet the Commission’s second criterion.

The instant request for clarification is aimed at eliminating the uncertainty that
Adelphia now faces with respect to its a la carte service offerings. In particular, Adelphia
seeks clarification of the fifteen criteria announced in the Second Reconsideration Order. | _
For example, as discussed in greater detail below, a number of these ciiieria appéar to throw =

-into jeopardy the unregulated status of any a la carte service offerings that consist of channels
previously offered only as part of a tier, even though the Commission’s prior

" iReport and Qrder and Purther Notice of Proposed Rulemaking in MM Docket No. 92-

266 ("April 1993 Rate Order"), FCC 93-177, 8 FCC Red 5631, 1§ 327-328 (rel. April 1,
1993).

1d. at 328, fn. 808.

*In this regard, since January 1994, the number of Adelphia subscribers that has chosen
to subscribe to one or more individual a la carte services on an individual basis, has

increased approximately 14 percent, which shows clearly that subscribers are aware of their
options and are exercising them.
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pronouncements had indicated that nothing in the Cable Act requires the imposition of

restrictions on the movement of a channel from a regulated tier to unregulated a la carte
status.*

Adelphia also requests clarification of whether the fifteen criteria will be applied
retroactively to a la carte service offerings established prior to the September 1, 1993
effective date of the Commission’s rate rules and, if so, how such liability will be measured.
For example, is there a “statute of limitations" for challenges to a la carte service offerings;

does Adelphia face potential refund liability for the a la carte package, for the system’s
regulated basic tier, for neither, or for both?

Finally, Adelphia requests guidance as to whether and how it may “cure" or
restructure its existing a la carte service offerings to mitigate the impact that might otherwise
follow from an adverse ruling regarding the status of such offerings. How are customers
who currently have chosen individual services to be treated if the package is deemed subject

to regulation? Is the current structure “frozen," or is Adelphia able to modify the offerings
in the future?

As the Commission knows, the cable industry, faced with changes in the
Commission’s rules, is in the process of restructuring rates and services for the second time
within less than a year. Answers to the questions raised above, including clarification of the
fifteen factors, is of critical importance to companies such as Adelphia as they undertake this
latest round of restructuring. The Commission has indicated that its case-by-case rulings on

-some fifty-plus letters of inquiry that are currently pending before the agency will provide
some guidance regarding the assessment of a la carte service offerings. While seme-of these -

P JF P2 4
——

rulings may be issued within the next few weeks (see, e.g., Cenfury Cable of Southem .- | ;,".: -
___ . California, DA 94-512,rel. May: 17;34994), Adelphia is-coneerned=that tire-Commission’ s‘*""‘” AT
="' " Tesolution of the lettersof i inquiry will not provide the level of certzunty and guldance '
needed. Adelphia cannot possibly know whether its new rate and service structure is in
compliance with the Commission’s rules if it does not know the status of its old rate and
service structure. Even more importantly, Adelphia cannot make the kinds of decisions
needed to address growing competition from other multi-channel video providers without - -

‘See April 1993 Rate Order, supra at { 440, fn. 1105. See also First Order on
Reconsideration in MM Docket No. 92-266, FCC 93-428, § 35 (rel. Aug. 27, 1993)

("restructuring program offerings to provide more a la carte services is not per se
undesirable").
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clear and certain guidance from the Commission on the issues raised herein. Consequently,
expedited consideration of this request for clarification is urgently requested.

Specific Questions Regarding The 15 Crltema For Evaluatmg A_ La Carte Service
Offerings.

The Commission has separated its fifteen criteria for evaluating a la carte service
offerings into two groups: 5 criteria that the Commission says indicate that an 3 la carte
offering will be deemed unregulated by the Commission, and 10 criteria that the Commission

says indicate that an a ]a carte offering is subject to regulation. Specific questions regardmg
each of these criteria are set forth below:

1.

The operator had offered (or begun to explore offering) a la carte packages
consisting of non-premium channels prior to rate regulation.

A.  Is This Criterion Satisfied Where A La Carte Services Were First Offered

Prior To September 1, 1993 And Prior To The Filing Of ECC Forms 3282

When Adelphia introduced its current a la carte offerings on August 30, 1993, it was
prior to the effective date of the Commission’s rules governing its basic and tier rdtes.
Moreover, over nine months later, Adelphia’s operations in many of its franchised
communities remain unregulated, since franchising authorities have elected not to file FCC

_ Forms 328 and subject Adelphia’s basic service tier to regulation. Accordingly, it appears

that Adelphia’s a la carte offerings in every instance were introduced prior to the date on -

“which Adelphia’s rates were being subject to regulahon Adelphla asks the Comrmssmn to -
clarify whether in-these circumstanees=this-criterien is satisfied. b

B. Is This Criterion Satisfied Where An Operator Has Offered A La Carte

Packages Through Its Home Satellite Service?

Adelphia Home Satellite Service ("AHSS") has offered its TVRO subscribers a la -
carte service options similar to those now offered its cable customers for three years. A la
carte service offerings in the TVRO market have been very successful, and Adelphia could
not ignore these results, either from its own TVRO company or other multi-channel video
service competitors. Under these circumstances, Adelphia asks that the Commission clarify
whether Adelphia can be deemed to have begun offering services on an a la carte basis prior
to regulation (or to have begun to explore such offerings).
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The operator has conducted market research that suggests introducing an a Ja

carte package would be profitable, other than as a means of evading rate
regulation.

A.  Is This Criterion Satisfied"Where An Operator's Home Satellite Service Has

Successfully Marketed Extensive A La Carte Offermgs And Packages For
Several Years?

Adelphia’s experience with AHSS, its home satellite service, represents the best kind
of market research that an operator could conduct. This experience showed Adelphia that
while the majority of its TVRO subscribers take services in packages rather than onan
individual basis, certain subscribers will balk at higher priced groups of services, which
naturally result from the inclusion of more channels, and will instead choose to purchase
individual services if given the option of doing so.’ Adelphia’s experience has shown that
subscribers will opt for individual channel subscriptions rather than packages even where the
package may provide a better economic value on a per channel basis.

Adelphia also has had experience, over the years, in adopting numerous other
marketing strategies, including low priced “lifeline basic," multiple tiers of service,
discounted pay movie packages, multiplexing, etc. These marketing approaches became
successful over time because, Adelphia believes, they offered existing subscribers more
selection and gave non-subscribers greater reason to subscribe. Accordmgly, Adelphia’s
experience in several contexts has suggested that the introduction of 1ts new 32 la carte : eand - .
_ package offerings would help attract and keep customers.

Adelphia respectfully requests clarification as to the mgmﬁcance of its expenence,

. described above, in meeting the market researctreriterion. =~

SAdelphia Home Satellite Service has over 10,000 subscribers currently who choose to
receive a package of services. It has over 1,000 subscribers currently who choose to receive

a single service. And it has thousands of subscribers currently who choose to receive a
number of offerings not sold in packages.
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What Is The Significance Of The Fact That Competing Multi-Channel Video

Service Providers Offer Virtually Bvery Type Of Service On A Per Channel
Basis And In Packages?

. Adelphia Home Satellite Service is-not the-only home-sateflite program supplier -
currently offering services on an a la carte basis, both individually and in packages. In fact,
a sea of home satellite dish program suppliers, with which Adelphia competes, have
historically offered similar types of services and service packages. Adelphia respectfully

requests that the Commission clarify the significance of the experience of competing service
providers in the context of the market research criterion.

C. May An Operator Make Use Of Market Research Undertaken By Other

Companies?

*Premium" movie services, such as HBO, Showtime, and others have undertaken
consumer research as to how consumers select video providers. This research has shown
that the price/value assessment that each consumer makes in selecting a video provider is -
complex. Other research has shown that consumers have a clear preference for purchasing
programming from a single source. Based on its knowledge of this research, Adelphia has
concluded that, as competition from DBS, TVRO and telephone video dialtone matures,
some subscribers will want, and Adelphia will need to provide, the ability to subscribe only
to channels and services that interest them (albeit with a higher per channel rate). Adelphia

believes that, if it offers consumers more options, it will help retain and increase customers
and/or prevent them from becoming basic-only subscribers.

Adelphia requests clarification as to its whether the utilization of market research such-'_ T

as that described above satisfies this criterion: -~ —— — - - ==

3. The subscriber is free to select which channels will be included in the package.

A. Is This Criterion Satisfied Where Every Channel Except Those Included In

The Basic Service Tier Is Offered A ILa Carte?

Adelphia’s subscribers are offered the opportunity to purchase on a per channel basis
every channel that Adelphia offers, other than those included on the basic tier. There is no
minimum number of services that must be purchased nor are there any limitations on the
ability of a subscriber to fashion his or her own "package." Indeed, Adelphia decided to
offer virtually every channel it had a la carte in order to ensure that no service that met a
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subscriber’s interests could not be purchased individually. Had Adelphia only selected a few

channels from the tier to offer a la carte, subscribers would have been precluded from the
broad selection which this factor seeks to maximize.

Accordingly, Adelphia seeks clarification whether its efforts tG maximize consumer
choice by offering every non-basic channel on an 2 la carte basis satisfies the above criterion.
4.  Subscribers are given notice that fully discloses their options, as well as fully

discloses the total price (including related equipment charges), associated with
exercising any of these options.

A.  Is This Criterion Satisfied Where, Prior To September 1, 1993, An Operator

In Accordance With The Commission’s Statements, Gave Subscribers And
Franchising Authorities Written And On-Screen Notifications?

As the Commission is aware, it belatedly changed the effective date of its rate
regulations, moving that date up one month from October 1, 1993 to September 1, 1993.
Recognizing that this accelerated implementation schedule would make it difficult for cable
operators to notify their subscribers of the changes in service and rates being made to meet
the requirements of the new rules, the Commission stated expressly that a cable operator
could satisfy any applicable notice requirements by running appropriate notifications in
newspapers and on-screen.® Accordingly, Adelphia, on August 30, 1993, published
newspaper notifications and ran on-screen crawls that informed subscribers, franchising _
authorities and any other interestéd persons that Adelphia was now offering all services other
than those included in the basic tier on an individual basis. In addition, Adelphia previously

had informed its franchlsmg authorities by letter of the manner in whlch Adelphla would bc '
offering its services. . e mrema = -

s A i A e - ~

Do these actions satisfy the notification criterion?

SDeferral Order, FCC 93-304, 58 Fed. Reg. 33,560 (June 18, 1993).
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B. Is This Criterion Satisfied Where An Operator Has Provided Information On

The Availability And Price Of Bvery Service And Has Undertaken Continuing
Efforts At Education?

Adelphia also provided its subscribers, via a separate‘malhng shorﬂy “after August 30,
1993, with detailed information describing and depicting in chart form the contents and price
of its basic tier service and equipment, the availability and price of all other services on a per
channel basis, and the availability and price of its package offering. Adelphia has also
undertaken continuing efforts to educate its subscribers as to the specifics of its service

offerings. In this regard, Adelphia’s permanent marketing literature and rate cards fully
apprise subscribers of all service and pricing options.

Accordingly, Adelphia requests clarification whether by engaging in these additional
efforts following August 30, 1993, it satisfied the notice requirement of this criterion.

s. An insignificant percentage or number of channels in the package has been

removed from regulated tiers.

A. What Is The Difference Between This Criterion And Several Other Criteria

Articulated By The Cqmmission?

It appears that the Commission has spotlighted the number of channels unbundled
from regulated tiers and offered on an a ]a carte basis no less than four times in its fifteen
factors. These criteria include: (1) whether an insignificant percentage or number of
channels in a package has been removed from regulated tier; (2) whether a significant

percentage or number of channels in a package was removed from regulated tiers; (3)

...-Whether channels.taken from regulated trers Ve hoTrad oAy VeSt Tt Keted "'Eii:icéi‘t"'; e

-and (4) whether an entire regulated tier has been eliminated and turned into an a la carte
package. If these are separate and distinct criteria, Adelphia does not understand the
differences between and among them in assessing its a la carte service offerings. Adelphia

= Ak Mo

requests that the Commission clarify the relationship of these factors.

B. How Is The Criterion Reconciled With Section 625(d) Of The Cable Act?

Section 625(d) of the Cable Act provides as follows:

Notwithstanding subsections (a) and (b) [establishing procedures for modification of
franchise obligations] a cable operator may take such actions to rearrange a particular

|
R
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service from one service tier to another, ise offer the service, if the rates for

all of the service tiers involved in such actions are not subject to regulation under
Section 623.7

Thus, the Cable Act provides a cable operator with authority to retocate services and
to offer them a la carte. Adelphia began fo offer all of its existing channels (other than those
required by statute to be included on the basic service tier), on an a ]a carte basis on Aupust

30, 1993. The effective date of the Commission’s rates regulating cable rates was September -

1, 1993. By definition, any service tier from which Adelphia relocated services was not
(nor, in many cases, is it today) regulated at the time the services were so offered.
Accordingly, Adelphia requests clarification as to how the Commission’s 15 criteria operate
within the parameters of the language of Section 625 of the Cable Act. It seems clear that
the manner in which Adelphia relocated services is “otherwise offering® services, just as the

statute states, and, indeed,’ is precisely the type of innovative offering that Congress always
has intended to allow.

C. What Is The Relevance Of The Fact That Other Multi-Channel Video Service

Providers Offer Virtually Every Type Of Service On A Per Channel Basis And
-In_Packages?

Other multi-channel] video program service providers, such as the TVRO industry,
currently offer virtually all of the services found in Adelphia’s a la carte offerings. These
services typically are available from these other providers both on a per channel basis and in
a la carte packages organized by subject matter (e.g., sports, music, network, news).?
Adelphia’s subscribers now have the option of creating similar packages (for prices at least
comparable to those paid by TVRO customers). It obviously is crucial that Adelphia be

. Biven precise and definitive guidance regarding the exterrt ¥o whith it" catEprepare for afd
~~giieet compeétition by offering on an a la carte basis services previously available only as part

of a tier; accordingly, Adelphia requests clarification to what constitutes a “significant"
number or percentage for purposes of this criterion.

747 U.S.C. § 545(d) (emphasis added).

8See Attachment I.
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6. ‘The introduction of the a la carte package results in avoiding rate reductions that

otherwise would have been required under the Commission’s rules.
A. Is The Only Way To Satisfy This Criterion To Treat Unregulated Channels As - =~ ~—
" Regulated Channels?

How is this criteria to be applied? Under the Commission’s April 1993 benchmark
approach, the permissible benchmark rate per channel is based, in part, on the number of
regulated channels carried as of the initial date of regulation. Inherently, a cable operator
who is offering channels a la carte will have a higher per channel benchmark rate under the
Form 393 benchmark table than would be the case if those channels were being offered on a
regulated tier. At the same time, however, by offering services on an g la carte basis, the
operator has provided its customers with additional choice and has opened itself to the
possibility of reduced revenues as subscribers opt for individual channels rather than
packages. Moreover, if operators are required to set the rate for a package of a la carte
channels at or below the per channel benchmark rate, it would have the effect of regulating
the rates charged for the individually-offered (and thus unregulated) channels. Indeed, even
if a cable operator established its rate for an g la carte package at or below the regulated )
level, any subsequent increase in the a la carte package or per channel prices above the price - -

cap also could be viewed as "avoiding rate reductions that otherwise would have been
required under the Commission’s rules.*

Adelphia set its rate for regulated service under the permissible benchmark rate.
Moreover, its new service and rate structure complied with the Commission’s “rate freeze."

Adelphia requests that the Commission clarify how its actions would be assessed under this
criterion. '

7. '

A sxgmficant pefceﬁta?e'or‘nulﬁﬁ'é'l‘"df'clfanhels in the package were removed
from regulated tiers.

A. What Is The Difference Between This Criterion And Several QOther Criteria

Articulated By The Commission?

As noted earlier, it appears that the Commission has spotlighted the number of
channels being moved from regulated tiers to a la carte no less than four times. If these are

separate and distinct criteria, Adelphia does not understand the differences between and
among them.
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The package price is so deeply discounted when compared to the price of an
individual channel or the sum of the prices of the individual channels, that it does
not constitute a realistic set of service choices because subscribers will not have

. any realistic options other than subscribing to the package. T

A. What Is An Appropriate Discount?

Cable operators today offer package discounts for premium service packages of up to
50% and more. The packages available to TVRO subscribers offer substantial discounts as

well. Adelphia itself offers discounts to its home satellite service customers of up to 30%,
depending upon the services selected.

Unaffiliated satellite services have the same or a higher level of discounts. HBO’s

"Build A Pak," if purchased individually, would cost $449.55 a year, but is discounted

almost 40 percent, while "Superpak Plus," totalling $539.55 per year, is discounted over 40
percent.

Adelphia seeks guidance as to whether its a la carte package discount complies with
this criterion. Adelphia’s discount to its cable subscribers in Dade County is approximately
16.7%. The discount is calculated as the percentage difference between the a ]a carte
package price and the total price of all individually priced services.  While the Commission’s
criterion does not suggest that equipment cost should be calculated in determining the
discount, such calculations would still produce a discount no greater than_that given for cable

network packages by TVRO providers and for premium service packages given by cable
operators.

bl - Sl

=result, the nuiiib&r of services a subscriber can take and still pay less than the discounted full
package price will vary depending on which services the subscriber chooses. In this light,
Adelphia seeks clarification as to whether the “discount" can be measured in terms of the

percentage of channels a subscriber must be able to take of all available a la carte channels
and still pay less than the full package price.

s Finally - Adelphia notes.that it offers its-a la carte services atvarying pnces"‘ﬁ 2 “"ﬂ"""%”" =
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The channels taken from regulated tiers have not traditionally been marketed a
Ia carte.

A. _ _What Is The Basis For Restricting A Cable Operator’s Ability To Create New - =~ -

-A La Carte Service Offerings Using Channels Not Traditionally Offered On A
Per Channe! Basis?

Congress clearly reéognized that cable operators would offer on an a ]a carte basis
channels that have not traditionally been marketed on a per channel basis. In particular, the
House Report accompanying the 1992 Cable Act stated:

Under this section [section 623]; the only cable services potentially not
subject to the Commission’s regulatory authority would be services
traditionally offered on a stand-alone, per-channel basis (premium
channels like HBO or Showtime) or other programming that cable

operators choose to offer on a per programming-service, channel or
pay-per-view basis.’

While the House Report goes on to indicate that the FCC is empowered to scrutinize
whether restructuring: channels could constitute an evasion of rate regulation, it is clear that
Congress did not regard the act of shifting non-premium channels to a la carte as an evasion
in and of itself.'" In a highly volatile and changing video marketplace, there is no

indication that Congress viewed the preservation of traditional service offerings as a standard
most likely to promote the public interest.

The Commission has itself echoed these same sentiments. In particular, priorto ..~ .-~ -~
- Septemkzer 11993, the Commissier-repeatedly-signalied-ths-eable-indusiry that TGV Ji"‘:":"—'-*‘ﬁ ===
"7 “unbundling* services from regulated tiers and offering these services on an a la carte basis
enhanced consumer choice and, therefore, promoted the goals of the Cable Act.!! Adelphia
seeks clarification of the above criterion in light of the Commission’s prior acknowledgement

H.R. Rep. No. 628, 102d Cong., 2d Sess. 79 (1992).

'The House Report reiterated elsewhere the Congressional intent that “other [non-

premium] programming that cable operators choose to offer on per channel or per-view basis
- are not subject to regulation.” Id. at 80.

"'See, e.g., First Reconsideration Order, supra at 35 and fn. 61.
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that "unbundling" services to allow subscribers to select only those channels that they wish to
receive is in the public interest and should be encouraged.

B. Under What Circumstances Is A Channel Deemed To Have Been Or Not Have

Been Tradmonallv Marketed A La Carte?

. With rare exceptions, channels that cable operators move from a tier, by their very
nature, will not have been "traditionally* marketed on a per channel basis on the cable
system in question. At the same time, other multi~channel video service providers such as -
TVRO service providers (and DBS providers shortly) offer on an g ]a carte basis virtually all
of the same services offered by cable operators on tiers. Video dial tone applicants claim

they have the same intent. If cable operators are to give the same level of chdice to their
subscribers, they cannot be limited by their traditional practices.

Accordingly, Adelphia requests that the Commission define when a channel will be

deemed to have been "traditionally" offered a la carte . Can Adelphia consider channels to
have been traditionally offered g la carte if both its competitors and its own home satellite

service were offering such channels on an a ]a carte basis prior to September 1, 1993 or does
this criterion freeze a cable operator’s existing service structure? -

10.

An entire regulated tier has been eliminated and turned into an a la carte
package.

A.  Does This Criterion "Freeze" The Regulated Status Of A La Carte Services

Previously Offered On A Tier? . .

“-'o—&‘—""’

- .. The unfair infergnce from this.criterion-appears to be that @ regulated tier restroctured
to offer its component services on an 2 la carte basis will retain its regulated character ad

infinitum. In other words, if a group of channels was offered only as part of a tier on April

1, 1993 (the “grandfathering" date in the Commission’s Second Reconsideration Order) and
there is now an option to purchase the channels either individually or as a discounted

package, are the services always to be considered as if they are offered as part of a reguldted
tier? Adelphia asks that the Commission clarify these issues.
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B. How Does This Criterion Relate To The Commission’s Determination That

Collapsing Cable Programming Service Tiers Into The Basic Tier May Be An
Evasion?

Adelphia is uncertain as to why unbundling an entire tier and offering its component
services on an a ]a carte basis is viewed negatively by the Commission. In its Third Order
on Reconsideration, the Commission held that collapsing the cable programming service tier
into the basic tier may be an evasion-because it eliminates subscriber choice.’? Adelphia
requests clarification as to why eliminating that same cable programming tier, not by
collapsing it into the basic tier but rather by letting subscribers buy any channel individually,
is also evidence of an evasion? If the cable operator selects a few existing channels for a Ja
—carte but not the whole tier and maintains a smaller cable programming service tier which

then must be purchased before any of the 2 la carte services may be purchased, does this
reduction in consumer choice constitute an evasion?

11.  The subscriber must pay a significant equipment charge to purchase an

individual channel in the package.

A. What Is A “Significant" Equipment Charge? Is “Significant" Calculated On A - -

Per Household Or Per Set Basis?

In offering all of its non-basic services on an a la carte basis, Adelphia makes use of
both interdiction and scrambling technology. Adelphia’s non-*premium" services are offered

_through the use interdiction technology; a subscriber wishing-to receive some, but not all, of

such services must be provided with an addressable interdiction unit. Adelphia has priced i
both converter equipment (used to receive scrambled premium signals) and interdiction TR
equipment (used to receive interdicted |_signals)-at or below cost.as calculated-under both- ‘*‘“f":'-' =
Fofms 393 and 1205. Adelphla “Believes that its sibscribers are not paying “significant" -
equipment charges where such equipment is priced at or below cost. With regard to its -
interdiction equipment, Adelphia also does not impose any installation charge for installation

of the interdiction box; for this reason as well, Adelphia believes that its subscribers are not .
paying a “significant" equipment charge. Again, Adelphia requests the Commission’s v - T
clarification-on whether equipment and related installation priced at or below cost can be a

negative as to the regulated status of service associated with the equipment.

'Third Order on Reconsideration in MM Docket No. 92-266, FCC 94-40, § 134 (rel.
March 30, 1993).
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B. What Is The Relevance Of Significant Cost Savings That The Choice Of

Particular Equipment Provide To Most Subscribers?

Adelpma has chosen to utilize interdiction and scrambhng technologles because it
makes sense in light of expected customer-penetration levels fof various services and

because, in hght of the type and the amount of equipment utilized by the average Adelphia
subscriber, it minimizes subscriber’s equipment costs.

With regard to Adelphia’s interdiction equipment, only one interdiction unit serves all
television sets in a subscriber’s home; thus, there is no "per outlet" charge to the subscriber.
Given that the Commission’s rules have largely reduced monthly service charges for
additional outlets, it is likely that more and more subscribers will elect to receive cable on
more than one television set. Because each connection will require a separate converter,

addressable technology could be far more expensive than interdiction, even for homes taking -
individual channels.’

In addition, unlike addressable technology, equipment costs attributable to the use of
interdiction technology are imposed pot on all subscribers, but only on those subscribers
whose purchase decision requires that some signals be secured. Adelphia’s use of
interdiction equipment therefore minimizes equipment charges, by avoiding equipment
charges for subscribers who choose not to customize on a per-channel basis. Looked at
another way, if Adelphia utilized only scrambling technology, any allegedly lower monthly

per outlet charge attributable to addressable descrambling technology would have to be borne
by a greater number of subscribers.

Adelphia respectfully requests that the Commission clarify the 1mport of these types . -+~ L
of considerations in determining whether-oriot-a-particuir€§ipment cost is "significant.” '“' T

C. What Is The Relevance Of The Commission’s Equipment Compatibility Rules?

The interdiction technology utilized by Adelphia is the technology which is expressly
encouraged by the FCC recent equipment compatibility order.”® This equipment allows the
signals to pass "in the clear" from the headend to the subscriber’s television set. As the
Commission itself has noted, passing signals “in the clear” means that subscribers may utilize

3See First Report and Order in MM Docket No. 93-7, FCC 94-80, { 31-46 (rel. May 4,
1994).
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features and options such as remote control, picture to picture, more convenient video
recording and other consumer electronics options. There is no need for a subscriber to lease
multiple descramblers from a cable operator at a per unit rate in order to retain these
functions. Similarly, a subscriber need not purchase decoder bypass switches, universal
remote controls, or other supplemental equipment which is normally reqiifed to achieve a
similar level of compatibility in systems employing scrambling technology. Indeed, the costs
of providing such service via interdiction technology for most subscribers may be
substantially less than other technologies.

Again, Adelphia respectfully requests that the Commission clarify how these
considerations relate to a determination of whether an equipment charge is “significant.”

12.  The subscriber must pay a "downgrade charge" (an additional charge) to

purchase an individual channel in the package.

A. Is This Criterion Saﬁsﬁed Where An Operator Charges No Fee To Downgrade

From_A Package To Individual Channels?

Adelphia charges no fee to downgrade from the full package to individual channels.
Consistent with Commission regulations, Adelphia does impose a $2.00 transaction charge
each time a subscriber taking individual channels wishes, after he/she has initially selected
_services, to add or substitute any services. This $2.00 charge applies regardless of the
number of services added or substituted. Adelphia does not impose a charge if a subscriber
receiving individual services wishes to receive a lesser number of individual services. - B

Adelphia requests that the Commiission clarify whether in these circumstances this
criterion is satisfied. T

13.  The a la carte packagéAincludes channels that were removed from lower tiers of

channels, so that subscribers to those lower tiers are required to buy one or more
intermediate tiers in order to receive the same channels.

Does This Criterion Contradict Other Criteria Articulated By The
Commission?

A.

Adelphia notes at the outset that it has not engaged in the type of conduct which it
understands the Commission to be addressing via this criterion. However, it appears to
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Adelphia that this factor largely contradicts the philosophy inherent in criterion number 10,
which examines whether an operator has eliminated an entire regulated tier and turned it into
a la carte services. The purest way to avoid any form of buy-through problem or barrier is
to offer all services a la carte. Accordingly, Adelphia eliminated its cable programming
services tier and, therefore, the only tier required to be purchased; in order to-irave 2 ]a carte
options, is the basic tier which must be purchased under the Cable Act.

- Adelphia respectfully asks the Commission to clarify the operation of this criterion
vis-a-vis other criteria articulated by the Commission.

14.  Subscribers are automatically subscribed to an a la carte package through, for

example, such meaus as negative option billing.

A, If A Cable Operator Did Not Engage In A Prohibited Negative Option, As

Defined By The Commission, Is This Criterion Satisfied?

As the Commission is well aware, the date for cable operators to restructure program
services and rates was changed several times. As noted earlier in this letter, the deadline for
restructuring was shortened from October 1, 1993 to September 1, 1993.

No cable operator had enough time to contact individually each subscriber before the
September 1, 1993 rate and service restructuring contemplated by the new rules took place.
Recognizing this, the Commission allowed operators to provide notice of restructuring by
newspaper advertisements and announcements on TV- rather than by a written 30 day notice
in.subscriber bills. The Commission also made clear that a revenue-neutral restructuring in
which subscribers continued to receive the same services they had previously received did

not raise “negative option" concerns.' Indeed, had affirmative-marketing-becrrmandated, SR

“Adelphia would have had to-cease providing non-basic services until it had heard from its
subscribers -- an approach that would have resulted in large numbers of subscribers losing
existing services that they continued to want and, in some cases, had paid for by advance

billing. In the case of Adelphia’s restructuring, subscribers could keep receiving the same

“See, e.g., April 1, 1993 Rate Order, supra at { 441 and fn. 1105 (restructuring tier
'will not bring the negative option billing provision into play if subscribers will continue to
receive the same number of channels"); First Order on Reconsideration, supra at § 87, fn.
127 (noting that "Commission has ruled that cable operators may engage in revenue-neutral
tier restructuring without violating the negative option billing procedure").
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number of channels with no price increase or obtain significant savings by choosing
individual a ]a carte services.

Accordingly, Adelphia requests the Commission to clarify whether this criterion is

satisfied, if an operator did not engage in a prohibited negative option under Fedéral law, 7 as
defined by the Commission prior to September 1, 1993.

15. The affected programmers objectto the restructuring of their services into a la

carte packages,
A. What Does The Commission Define As An “Objection?"

Adelphia requests clarification as to what the Commission intends to define as an

"objection," apart from a clear and uncontested contractual violation in relocating a channel
in an a Ja carte format.

Virtually all advertiser-supported cable programmers, given the choice, would prefer
to be carried. on basic or on a cable programming service tier rather than offered as part of
an a ]a carte package. Even the Disney Channel, Madison Square Garden, and other higher

priced channels, which rely far less on advertising, would prefer the higher penetration that
tiers historically produce.

As described herein, this agency has provided little certainty as to how many existing
channels can be included to allow successful marketing of an a la carte package and what is

the permissible level of price discounting. In this uncertain regulatory environment, any
cable programmer would be very concerned with the positioning of its service in other than -

_ its _historical tier placement where subscriber penetratien-has been high. -Once the ="~ PR

" "Commission provides greater certainty, it is not clear why the objection of any party

(including local officials, a programmer, or a competitor) should be relevant if the service
offerings are contractually permitted and benefit the consumer.

Accordingly, Adelphia requests that the Commission clarify how it intends to define
objection" on the basis of an explicit program violation.
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CONCLUSION

As Adelphia noted at the outset, it cannot make final decisions on (1) the
appropriateness of its service offerings and rate structures; (2) the election of benchmark or
cost of service treatment; and (3) the necessity for, and the best manner in which- to~
accomplish, service or rate changes, until the Commission provides definite guidance.

Adelphia requests clarification as to (1) what constitutes permissible conduct under
each of the 15 interpretive criteria announced on March 30, 1994 and how those criteria
relate to the two-pronged test which Adelphia assumed governed its actions when it
restructured its service offering prior to September 1, 1993; (2) whether the application of
the 15 criteria will be used retroactively to determine a cable operator’s rates for some or all
of its service offerings and, if so, whether an operator faced with such retroactive application
of the new standard will be permitted to “cure" its a la carte service offering; and
(3) whether an operator who is found to have created an improper a la carte offering under
the 15 criteria will be permitted to re-elect between the cost-of-service and benchmark
methodology to justify its rates and any other specific methods by which cable operators can

prospectively “cure" or restructure an existing a la carte service to meéet the rules going -
forward.
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Please contact us if there are any questions with regard to the clarifications that
Adelphia is seeking. '

Respectfully submitted,

VRN NN/

Randall D. Fisher
John Glicksman
Its Attorneys

cc:  John Rigas
Michael Rigas
Charles S. Walsh, Esq.
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